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,Q *HQHUDO 7HOHSKRQH &RPSDQ\ RI 0LFKLJDQ Y� 0LFKLJDQ 3XEOLF

6HUYLFH &RPPLVVLRQ� �� 1�:��G ��� �0LFK������� WKH FRXUW DGGUHVVHG
WKH 036&¶V RUGHU JUDQWLQJ D UDWH LQFUHDVH VPDOOHU WKDQ WKH XWLOLW\
FRPSDQ\¶V UHTXHVW DQG D 0LFKLJDQ FLUFXLW FRXUW¶V VXEVHTXHQW GHFUHH
RUGHULQJ D WHPSRUDU\ LQFUHDVH LQ UDWHV DERYH WKH 036&¶V GHWHUPLQDWLRQ�
,Q DGGUHVVLQJ DQ DUJXPHQW FRQFHUQLQJ WKH 036&¶V GHOD\ LQ FRQVLGHULQJ
IDFWV UHOHYDQW WR WKH UDWH GHWHUPLQDWLRQ� WKH FRXUW UHPDUNHG� ³7KLV &RXUW
PDGH LW YHU\ FOHDU LQ0LFKLJDQ %HOO� >VXSUD@� WKDW WKH FRPPLVVLRQ FDQQRW
HVWDEOLVK D UHWURDFWLYH UDWH WKHUHE\ FRUUHFWLQJ LQMXVWLFH FDXVHG E\ GHOD\ LQ
HVWDEOLVKLQJ UDWHV IRU WKH SDVW�´ ,G� DW ����
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7KH UHOHYDQW SURYLVLRQV RI 07$ ���� VWDWH�

��� 1RWZLWKVWDQGLQJ DQ\ RWKHU SURYLVLRQ RI WKLV DFW DQG
H[FHSW DV DOORZHG E\ VHFWLRQ ������ RU IRU VHUYLFHV GHWHUPLQHG
WR EH FRPSHWLWLYH XQGHU VXEVHFWLRQ ��� DQG IRU UDWHV FKDUJHG
XQGHU FRQWUDFW� WKH UDWH FKDUJHG IRU HYHU\ WHOHFRPPXQLFDWLRQ
VHUYLFH SURYLGHG WR DQ HQG�XVHU LQ WKLV VWDWH VKDOO EH QR KLJKHU
WKDQ WKH UDWH FKDUJHG IRU WKH VHUYLFH DV RI 0D\ �� ����� � � �

��� 7KH UDWHV GHWHUPLQHG XQGHU WKLV VHFWLRQ VKDOO UHPDLQ LQ
HIIHFW IRU HDFK VHUYLFH XQWLO 'HFHPEHU ��� ����� RU XQWLO WKH
FRPPLVVLRQ GHWHUPLQHV WKDW D VHUYLFH LV FRPSHWLWLYH IRU DQ
LGHQWLILDEOH FODVV RU JURXS RI FXVWRPHUV LQ DQ H[FKDQJH� JURXS
RI H[FKDQJHV� RU RWKHU FOHDUO\ GHILQHG JHRJUDSKLFDO DUHD�
ZKLFKHYHU LV HDUOLHU�
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7KH FRXUW DOVR QRWHV WKDW LQ DGGLWLRQ WR WKH FRQVWLWXWLRQDO LQDGHTXDF\

RI07$��������H�ZLWK UHVSHFW WR GHILQLQJ DQ ³HFRQRPLFDOO\ MXVWLILDEOH´
UDWH� LW RQO\ SURYLGHV IRU LQFUHDVHG UDWHV LQ DUHDV ZKHUH WHOHSKRQH VHUYLFH
SURYLGHUV ZLVK WR LQYHVW LQ QHZ LQIUDVWUXFWXUH� ,W GRHV QRW DGGUHVV WKH
QHHG WR LQFUHDVH UDWHV LQ RWKHU JHRJUDSKLF DUHDV ZKHUH UDWHV PD\ EH
FRQILVFDWRU\ ZKHWKHU RU QRW WHOHSKRQH VHUYLFH SURYLGHUV KDYH SURSRVHG�
EHJXQ� RU FRPSOHWHG QHZ LQIUDVWUXFWXUH LQYHVWPHQW�
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7KH FRXUW QHHG QRW DGGUHVV WKH WLPLQJ RI UDWH UHOLHI ± WKDW LV� ZKHWKHU

WKH SODLQWLIIV DUH HQWLWOHG WR D SUH� RU SRVW�GHSULYDWLRQ KHDULQJ RQ D UDWH
UHGXFWLRQ ± IRU WKH SXUSRVH RI WKLV IDFLDO FKDOOHQJH DW WKH SUHOLPLQDU\
LQMXQFWLRQ VWDJH�
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,PSRUWDQWO\� WKH FRXUW DOVR KHOG WKDW ³>Q@HLWKHU >WKH VWDWXWH@ QRU WKH

1HYDGD ,QVXUDQFH &RGH RI ZKLFK LW >ZDV@ D SDUW SURYLGH>G@ DQ\
PHFKDQLVP WR JXDUDQWHH D FRQVWLWXWLRQDOO\ IDLU DQG UHDVRQDEOH UHWXUQ�´
,G� DW ����

�
$OWKRXJK WKH GLVWULFW FRXUW PD\ EH FRUUHFW LQ LWV GHWHUPLQDWLRQ WKDW

WKHUH LV QR OLPLW RQ WKH 036&¶V DXWKRULW\ WR VHW UDWHV ³DQ\ZKHUH ZLWKLQ
WKH UDQJH IURP LQDGHTXDWH RQ WKH RQH KDQG WR H[FHVVLYH RQ WKH RWKHU�´ LW
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LV D[LRPDWLF WKDW GXH SURFHVV JXDUDQWHHV D IDLU DQG UHDVRQDEOH UHJXODWRU\
UDWH� QRW MXVW WKH SRVVLELOLW\ RI DFTXLULQJ VXFK D UDWH IURP DQ DXWKRULW\
VHOHFWLQJ UDWHV ZLWKLQ D SUHVFULEHG UDQJH FRQWDLQLQJ FRQILVFDWRU\ DQG IDLU
UDWHV� �-$� ����
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